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Abstract

This report reviews the institutional developments of the Economic and Monetary Union
from its establishment by the Treaty of Maastricht in 1992. The aim is to outline the
development of the economic and monetary union in the course of the over 20 years’ time,
which did not leave the field of EMU untouched. Thereby, the institutional implications of
the various reform measures in the field will be dealt with in detail. This shall bring an overall
picture in the highly complex economic governance framework at EU level and beyond.
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1. Introduction
The realisation of the internal market in the European Union resulted in an economic
connection among the Member States leading to the Member States political will to venture
a next consequent step in European integration.1 The then 12 Member States decided to
create an economic and monetary union. They aimed for a common monetary policy tied to
a single common currency at the Union level. For political reasons the economic and fiscal
policies remained in principal in the hands of the national states.
In the course of the last 20 years, the economic governance framework was shaped
significantly. When the EU and in particular the Eurozone was hit hard by the financial and
debt crisis, the Member States’ economies in the monetary union became at threat and due
to the strong interconnection of their economies the risk of contagion for other Member
States increased. This growing pressure on the stability of the Member States and the
Eurozone as such rendered reforms on the existing setting possible at various fronts. In
short, these involved the strengthening of the rules on fiscal discipline of the Member
States, the setup of financial market supervisory mechanisms and a Banking Union as well as
emergency financial assistance tools. All these reforms implicated changes in the
institutional architecture of the Economic and Monetary Union and touching on the
competences set out in the underlying Treaties.

2. The setup of the EMU and its development since the Treaty of Maastricht
The decision to create an economic and monetary union was based on the objective “to
promote throughout the Community a harmonious and balanced development of economic
activities, sustainable and non-inflationary growth respecting the environment, a high
degree of convergence of economic performance, a high level of employment and of social
protection, the raising of the standard of living and quality of life, and economic and social
cohesion and solidarity among Member States.”2 An ‘ever closer union’ was meant to be
achieved by the unifying force of a monetary union with a common currency.3 Accordingly,
the Member States agreed on conferring the competence over their monetary policy to the
supranational level and create the euro as their common currency. As regards economic
policies the competence for decisions in economic and fiscal policies were left in the hands
of the Member States. However, their convergence was emphasised as being essential for a
functioning monetary union.4 This led to the adoption of a set of convergence criteria, which
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Progressive stages: Free Trade Area, Customs Union, Common Market, Monetary Union, Economic Union,
Political Union, see Lastra, Legal foundations of international monetary stability (2006), pp. 196-203.
2
Art 2 TEC Consolidated Version of the Treaty establishing the European Community [1992] of Maastricht, OJ
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Lastra, Legal foundations of international monetary stability, pp. 177ff.
4
This stems from the previous discussions between the supporters of the economist and the monetarist
school. While the economists considered as the convergence of national economies a necessary condition for

2

were to be fulfilled already before entering the euro area.5. In this sense, the Member States
agreed on Treaty rules regarding the ‘economic union’, which set out the obligation for the
Member States to pursue their economic and fiscal policies in “common interest”.6 Thus,
economic policy as such still resting within the domain of the Member States shall be
coordinated in the form of recommendations and guidelines at supranational level and
respect specified deficit and debt limits.
2.1. Monetary Union and respective competences
The creation of a monetary union with a single currency was clearly defined in primary law.
Accordingly, the Maastricht Treaty set out transitional provisions for the gradual
introduction of the single currency and the linked monetary policy as well as the pertinent
institutional set-up.7
The transfer of monetary competences to the supranational level included the creation of a
proper EU institution responsible for carrying out the monetary policy, the European Central
Bank (ECB). Together with the national central banks it makes up the European System of
Central Banks (ESCB). With the euro area being in place since 1st January 1999, the
responsibility for the internal monetary policy of the euro area, covering interest-, creditand currency policies were transferred to the Eurosystem, consisting of the ECB and the
national central banks of the euro area member states. Accordingly, decisions on the
monetary policy of the euro area are taken by the ECB Governing Council, comprising the
governors of the national central banks of the euro-area Member States and the members of
the ECB’s Executive Board.8 Those countries not or not yet participating in the Eurozone, the
‘Member States with a derogation’ are represented by their national central bankers in the
ESCBS’s General Council, which holds mainly advisory and coordinative tasks.9
As regards the common monetary policy, the Treaties do not outline any definition thereof.
They only determine the prime objective of price stability and the tasks and instruments
available thereto.10 The ECB Governing Council itself specified price stability as control of the
inflation, which is achieved by a year-on-year increase in the Harmonised Index of Consumer
Prices of below, but close to, 2%.11
For this purpose the primary law assigns the Eurosystem to carry out the basic tasks of
defining and implementing the monetary policy, conducting foreign-exchange operations,
holding and managing the official foreign reserves of the Member States, promoting the
smooth operation of payment systems and authorising the money supply and advice on
the establishing of functioning monetary union (Coronation strategy – Germany), the monetarists believed that
a common currency will put pressure on MS to achieve economic convergence (Locomotive strategy – France).
5
Art 140 TFEU and Protocol (no 13) on convergence criteria covering price stability, sound public finances,
sustainable public finances, durability of convergence, exchange rate stability, adaption of national laws.
6
Art 121 TFEU.
7
Artt 109e ff EC Treaty of Maastricht, today Artt 139ff TFEU.
8
Art 129 TFEU, Art 282(1) TFEU, Art 12.1 ESCB Statute.
9
Art 44 of Protocol (no. 4) on the Statute of the European System of Central Banks and of the European Central
Bank.
10
Artt 127, 130, 282(3) TFEU and Art 3.1 ESCB Statute.
11
European Central Bank, ECB Monthly Bulletin (01/1999), p. 39.
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statistical information.12 Furthermore, the ECB is empowered to adopt legislative acts, such
as regulations, decisions, recommendations and opinions being essential for pursuing its
tasks and objectives.13 The ESCB and in particular the ECB being in charge of the realisation
of a sustainable and effective achievement of this principle objective, enjoy full
independence from any national or European governmental instructions in the exercise of its
powers and has legal personality.14 Furthermore, the Treaty of Lisbon introduced Art 133
TFEU, a competence clause, which allows the European Parliament and the Council after
consultation of the ECB to adopt necessary measures for the use of the euro as a single
currency by the ordinary legislative procedure.15
Having acknowledged that monetary and economic policy are strongly interconnected as
monetary policy is a part of the general economic policy16, the ECB is also empowered to
support the general economic policies of the Union, as long as it does not affect price
stability.17 The strict separation of monetary and economic policies by the Treaties was
tested in the course of the crisis.
In the events of the financial turmoil, the ECB adopted a set of measures to confront the
turbulences at the markets. One substantial policy action related to the persistent interest
rates cut. Legally more controversial was the implementation of a set of so called nonstandard policy measures.18 Thereby, the ECB started to provide enhanced credit support to
credit institutions, which act as the main agents for channelling funds from savers to
borrowers.19 This involved unlimited central bank liquidity to euro area credit institutions,
the extension of options for collateral requirements and prolonging maturity of refinancing
operations, US dollar and Swiss francs liquidity.20 Furthermore, the ECB purchased covered
bonds and asset-backed securities both at the private and public sector.21 The ECB acted in a
12

See Chapter IV of Protocol (no. 4) on the Statute of the European System of Central Banks and of the
European Central Bank. While Art 127 TFEU lists the basic tasks of the ECB the specific instruments to be used
are defined in Art 18 to 20 of the ESCB Statue.
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Communities v European Central Bank [2003] ECR 1-07147, para. 130-135; for details see Zilioli/Selmayer, The
European Central Bank: An independent specialised organization of Community Law, Common Market Law
Review (2000) 37 2000, 591.
15
This could be used for stabilisation measures for the euro zone, necessary for the existence and thus the use
of the euro as such, as argued by: Griller in Grabitz/Hilf/Nettesheim, Das Recht der Europäischen Union (2017)
Artikel 133, para 18ff.
16
CJEU, case Pringle C-370/12 ECLI:EU:C:2012:756, para 56, and View of Advocate General ECLI:EU:C:2012:675,
point 85.
17
nd
Art 127 (1) 2 sentence TFEU.
18
Cour-Thimann/Winkler, The ECB's non-standard monetary policy measures. The role of institutional factors
and financial structure (April 2013).
19
Enhanced Credit Support measures have been defined as “bank based measures to enhance the flow of
credit above and beyond what could be achieved through policy interest rate reductions alone”.
https://www.ecb.europa.eu/home/glossary/html/act4e.en.html#694 last visited on 30.6.2017.
20
Beukers, The new ECB and its relationship with the Eurozone Member States: Between Central Bank
Independence and Central Bank Intervention, Common Market Law Review, 2013, Vol 50(6), 1579;
https://www.oenb.at/en/Monetary-Policy/Monetary-Policy-Implementation/Nonstandard-Measures-.html last
visited on 30.6.2017.
21
They consist of covered bond purchase programmes (CBPP 1-3), asset-backed securities purchase
programme (ABSPP), the public sector purchase programme (PSPP), and the corporate sector purchase
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politicising manner by putting pressure on certain Member States to apply for financial
assistance and to commit to economic reforms, when deciding on the provision of credit
support to national banks.22 The same refers to the case of the option of emergency lending
assistance to credit institutions from national central banks23, which allows the ECB to put in
a veto to the provision of assistance and thereby pressurised the Member States into
economic reforms.24
With the sovereign debt crisis, which affected the yield-spreads of public and private debt
instruments starting in 2010, the ECB became active in buying government bonds from euro
area countries in trouble and thereby reduced the risk premiums in the secondary market. It
started off by issuing the Securities Market Programmes, which could be carried out in the
euro area public and private debt securities markets.25 They were limited in scale and
unconditional.26 Yet, the markets remained panic-stricken, by keeping the yields of certain
government bonds high.27 Following this, the Governing Council decided and the ECB
announced its Outright Monetary Transactions (OMT) scheme in a press release, in
September 2012.28 The Eurosystem would purchase unlimited bonds of euro area states
issued on the secondary market. In this way, the ECB may acquire government bonds of
Member States in trouble. Notwithstanding that the programme was never activated, solely
the announcement of such programme calmed the markets down. The ECB was blamed for
having overstepped its mandate and this case was even brought to court. The CJEU
approved the legality of the ECB’s action by clarifying the scope of monetary policy mandate.
It repeated its findings of the previously released Pringle case by ascertaining that the
objective of the relevant measure is decisive for its classification as monetary or economic
policy instrument.29 In this case, the CJEU accepted the ECB’s motivation for its OMT
programme to ensure the functioning of the transmission channels necessary for the

programme (CSPP). Monthly net purchases in public and private sector securities amount to €80 billion on
average (from March 2015 until March 2016 this average monthly figure was €60 billion). From April 2017 they
will amount to €60 billion on average. https://www.ecb.europa.eu/mopo/implement/omt/html/index.en.html
last visited on 30.6.2017.
22
Beukers, Common Market Law Review, 2013, Vol 50(6), p. 1595.
23
Art 13(4) ESCB/ECB Statute.
24
Cyprus accepted a previously persistently rejected financial reform programmes after the ECB effectively
pressured by announcing a rejection of ELA provision in March 2013. For details and legal assessment see
Steinbach, The Lender of Last Resort in the Eurozone, Common market law review, 2016, Vol 53, 361; Beukers,
Common Market Law Review, 2013, Vol 50(6), p. 1593.
25
ECB Decision 2010/281/EU of 14 May 2010 establishing a securities markets programme (ECB/2010/5) OJ L
124/8.
26
Public debt securities were purchased for a total book value of around €211bn. The ECB bought government
bonds from Italy, Spain, Greece, Ireland and Portugal – European Central Bank, ECB Monthly Bulletin
(05/2014),p. 79.
27
Borger, Outright Monetary Transactions and the stability mandate of the ECB, Common market law review,
2016, 139, p. 147.
28
ECB Press release, “Technical features of outright monetary transactions”, 6 September 2012. The governing
Council’s decision had already been announced on 2nd August 2012.
http://www.ecb.europa.eu/press/pr/date/2012/html/pr120906_1.en.html last visited on 30.6.2017.
29
Case C-62/14 Gauweiler EU:C:2015:400, para 42ff and 68ff.
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monetary policy and its prime objective of price stability. Related indirect effects on other
policies, such as the economic and fiscal field are considered irrespective.30
All in all, the ECB became the principal actor in confronting the instability of the Eurozone.
Apart from applying standard monetary tools, introduced mechanisms affecting to a broad
extent the economic policy field. Its actions were sanctioned by the Court, by declaring the
measure’s objective as decisive for its classification to monetary or economic policy act.
2.2. Economic Union and respective competences
As outlined, the European Union does not hold economic policy decision-making power,
because Member States were not ready and willing to transfer their sovereignty in the field
to the supranational level. However, in view of allowing the creation and ensuring the
functioning of the single currency area, the achievement of a certain degree of economic
convergence among the Member States was deemed necessary right from the beginning.31
The Maastricht criteria determined the sustainability of the government financial position as
one conditional component for joining the euro area.32 For the safeguard of the
sustainability of the national financial situations Member States are obliged to ensure that
their budgets are kept sound.33 Thereto, the Treaties set out relevant rules and procedures,
which may be specified and even amended under Art 126 (14) TFEU.
Apart from the budgetary rules, the necessary degree of economic convergence among the
Member States shall be fostered by the obligation for Member States to conduct their
economic policies as a matter of common concern.34 Instead of pooling economic policy
competences at EU level, the EU only holds the competence to coordinate them
supranationally.35 The instrument of coordination is generally employed in the international
context, such as within the IMF or the OECD. Instead of harmonising national legislation, it is
characterised by exchange of information and mutual consultation which results in the
formulation of common objectives.36 There is no general or specific competence to
coordinate policy fields at EU level anchored in the Treaties, except for the field of Economic
and Monetary Union. This particularity of the European economic union is reflected in the
special competence clause of the Lisbon Treaty’s Article 5 TFEU. Accordingly, the Treaty
dedicated a separate competence category to the coordination of economic (and
employment) policies.37 Such coordination competence is not listed in the exclusive or
30

Case C-62/14 Gauweiler EU:C:2015:400, para 56.
Committee for Study of Economic and Monetary Union - Chair Jacques Delors, Report on economic and
monetary union in the European Community (1989), 13, para 16: For the functioning of the single currency, “a
high degree of compatibility of economic policies and consistency in a number of other policy areas,
particularly in the fiscal field” are essential.
32
Art 140 (1) TFEU.
33
Art 126 (1) TFEU.
34
Art 121 (1) TFEU.
35
Art 2 (3) TFEU.
36
P. Becker, Wirtschaftspolitische Koordinierung in der Europäischen Union (2004).
37
3
As shared competences: Lenaerts/van Nuffel, European Union Law (2011);B. de Witte/Beukers, The court of
justice approves the creation of the european stability mechanism outside the EU legal order: Pringle, Common
Market Law Review, 2013, Vol.50(3), pp.805-848, 805, p. 832. As part of shared competences: Palmstorfer, Die
Koordinationskompetenz der EU im Bereich der Fiskalpolitiken der MS: Das unbekannte Wesen, in
31
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shared competence38 or under supporting, coordinating, and complementary actions.39 It
relates to specific competences of the Council, which may adopt measures for coordination
of the national economic policies to that end, in particular broad guidelines.40 The specific
modes and framework facilitating such coordination among Member States are captured in
more detail and in form of a rather complex system.41 These may be further developed,
however the binding coordinative power lies in principle in regulating details on the modes
and procedural matters for coordination. The specific competence clauses for the economic
union allowing for legislative acts and measures served for the adoption of a set of
secondary legislation. The most prominent use of these competences was the adoption of
the Stability and Growth Pact 199742 and its reforms in 200543 and 201144 and 201345.

Gotthard/Hofstätter/Ivankovics/Neubauer/Pirker/Scharfe Matthias/Trappl/Willgruber (Hrsg), Kooperation und
Koordination als Rechtsentwicklungstrends (2014) 89; Smits, The European constitution and EMU: An appraisal,
Common Market Law Review, April 2005, Vol.42(2), pp.425-468, 425R; Antoniadis, Debt crisis as a Global
Emergency, in Antoniadis/Schütze/Spaventa (Hrsg), The European Union and Global Emergencies: A Law and
Policy Analysis (2011); Not shared competences, because national competences remain national. Streinz in
Vertrag über die Europäische Union und Vertrag über die Arbeitsweise der Europäischen Union (2012) Artikel 5
para. 1–7; Bandilla in Grabitz/Hilf/Nettesheim, Das Recht der Europäischen Union (2017) Artikel 5 para 7;
Kotzur in Geiger/Khan/Kotzur, Vertrag über die Europäische Union und Vertrag über die Arbeitsweise der
1
Europäischen Union Artikel 5; Kaarlo Tuori/Klaus Tuori, The Eurozone crisis (2014), p. 154.
38
Art 4 TFEU.
39
Art 6 TFEU.
40
Art 5 (1) TFEU.
41
Art 119 TFEU, Art 120 TFEU.
42
Resolution of the European Council on the Stability and Growth Pact; Council Regulation (EC) 1466/97 on the
strengthening of the surveillance of budgetary positions and the surveillance and coordination of economic
policies OJ 1997 L209/1; Council Regulation (EC) No 1467/97 of 7 July 1997 on speeding up and clarifying the
implementation of the excessive deficit procedure OJ 1997 L 209/6.
43
Regulation (EC) No 1055/2005 of 27 June 2005 on strengthening of the surveillance of budgetary positions
and the surveillance and coordination of economic policies, OJ 2005 L 174/1; Council Regulation (EC) No
1056/2005 of 27 June 2005 amending Regulation (EC) No 1467/97 on speeding up and clarifying the
implementation of the excessive deficit procedure, OJ 2005 L 174/5.
44
Council Directive 2011/85/EU of 8 November 2011 on requirements for budgetary frameworks of the
Member States, OJ 2011 L 306/41; Regulation (EU) No 1173/2011 of the European Parliament and of the
Council of 16 November 2011 on the effective enforcement of budgetary surveillance in the euro area OJ 2011
L 306/1; Regulation (EU) No 1174/2011 of the European Parliament and of the Council of 16 November 2011
on enforcement measures to correct excessive macroeconomic imbalances in the euro area OJ 2011 L 306/8;
Regulation (EU) No 1175/2011 of the European Parliament and of the Council of 16 November 2011 amending
Regulation 1466/97 on the strengthening of the surveillance of budgetary positions and the surveillance and
coordination of economic policies OJ 2011 L 306/11; Regulation (EU) No 1176/2011 of the European Parliament
and of the Council of 16 November 2011 on the prevention and correction of macroeconomic imbalances OJ
2011 L 306/25; Regulation 1177/2011 of the European Parliament and of the Council of 8 November 2011
amending Regulation 1467/97 on speeding up and clarifying the implementation of the excessive deficit
procedure OJ 2011 L 306/33.
45
Regulation (EU) No 473/2013 of the European Parliament and of the Council of 21 May 2013 on common
provisions for monitoring and assessing draft budgetary plans and ensuring the correction of excessive deficit
of the Member States in the euro area [2013] OJ L 140/1; Regulation (EU) No 472/2013 of the European
Parliament and of the Council of 21 May 2013 on the strengthening of economic and budgetary surveillance of
Member States in the euro area experiencing or threatened with serious difficulties with respect to their
financial stability [2013] OJ L 140/11.
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2.2.1. Broad Economic Policy Guidelines and Multilateral Surveillance
The probably most important tool for coordination and pursuing the common interest,
explicitly outlined in Art 5 TFEU, consists in the formulation of broad guidelines on economic
policy (BEPGs).46 The main actor in defining them is the ECOFIN Council. The economic and
finance ministers of the Member States adopt on a recommendation of the Commission the
BEPGs for the EU as a whole and the individual Member States based on the European
Council’s conclusions on the draft. Contentwise the Treaties do not set out any specification.
They may cover a wide-ranging set of economic policy fields, including macroeconomic and
structural policy.47 Furthermore, they comprise the initiatives of the EU’s overall strategy on
economic policies, such as the Europe 2020 Strategy48. These broad guidelines shall be
reflected in the Member States’ economic policies and covered by the national reform
programmes submitted to the Commission each spring. To ensure their effectiveness and
their implementation in the national policies a multilateral surveillance procedure at EU level
is foreseen in Art 121 (3), (4) TFEU. Thereby, the Commission regularly assesses and reports
to the Council on the economic developments in the Member States. In case of deviation
from the BEPGs or the risk jeopardising the proper functioning of economic and monetary
union, the Commission is empowered to address a warning directly to the Member State
concerned.49 As a next step, the Council may address recommendations to the latter and
even make them public by a qualified majority decision.50
Most important in this context is the fact that as recommendations, the Broad Economic
Policy Guidelines are legally non-binding instruments and thus not imposable upon Member
States.51 The multilateral surveillance mechanism in principal provides only peer-pressure
and the publication of the recommendation as a sanctioning tool for non-compliance.52
The Treaties provide for legislative competence of the European Parliament and the Council
to adopt regulations on the details of the multilateral surveillance procedure by ordinary
legislative procedure under Art 121 (6) TFEU. They allow the Union to define details of the
coordination procedure, but not the explicit economic policy decisions. Accordingly, the
European legislator became active and captured details of the surveillance mechanism in the
Stability and Growth Pact (SGP) Regulation (EC) No 1466/97 on the strengthening of the
surveillance of budgetary positions and the surveillance and coordination of economic
46

Art 5 (1) TFEU and Art 121 (2) TFEU.
Economic policies touch upon a broad range of policy fields, such as employment, training, industrial and
entrepreneurship policies, tax policies, education.See for an overview: Deroose/Hodson/Kuhlmann, The broad
economic policy guidelines, Journal of common market studies, 2008, Vol 46(4).
48
Commission’s Communication on Europe 2020: A strategy for smart sustainable and inclusive growth, COM
(2010) 2020 final Brussels, 3.3.2010. The Europe 2020 Strategy, adopted by the European Council in June 2010,
sets out objectives of political not legal value, on strategies for the creation of jobs and promoting growth by
economic and social reforms.
http://ec.europa.eu/eu2020/pdf/COMPLET%20EN%20BARROSO%20%20%20007%20%20Europe%202020%20-%20EN%20version.pdf last visited on 30.6.2017.
49
Art 121(4) TFEU. Before the Treaty of Lisbon this was reserved to the Council.
50
Ibid.
51
Art 288 TFEU.
52
Art 121(4) TFEU last sentence.
47
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policies. The aim is to ‘prevent, at an early stage, the occurrence of excessive general
government deficits and to promote the surveillance and coordination of economic
policies’.53 For enabling an assessment of the economic situations of the Member States and
respective reaction the SGP defines the contents of necessary information and rules for their
submission, examination and monitoring. In submitting and updating stability or
convergence programmes the Member States share information on their economic and
budgetary positions and plans as well as expected economic developments.54 For the
purpose of keeping sound fiscal policies, the Member States are required to define a
medium-term objective (MTO) on an annual basis for the following three years. The MTO
sets a target for the budgetary position of close to balance or in in surplus and the
adjustment towards this objective.55 The amendment of the regulation in 200556 led to more
flexibility on the MTO by introducing a more differentiated approach, allowing for
consideration of needs of national public investment.57 Furthermore, the diversity of
economic and budgetary positions and their sustainability shall be taken into account and
allow for more options of deviation of the reference value and the respective safety
margin.58
The financial crisis revealed the weakness of the framework of the EMU. With the aim to
confront the macroeconomic imbalances among the Member States much stronger
coordination of the fiscal and economic policies was assumed necessary. For stimulating
growth and jobs in Europe, economic governance was enhanced by the Europe 2020
strategy adopted in 2010, the adoption of the Euro-Plus-Pact of 2011 and in particular
secondary law on increased preventive surveillance of the national economic policies.59 The
Europe 2020 Strategy, adopted by the European Council in June 201060, succeeded the
Lisbon Strategy61 and sets out strategies for the creation of jobs and promoting growth by
economic and social reforms. These objectives are reflected in the BEPGs. In addition, the
Euro Plus Pact was agreed upon in March 2011 aimed at introducing a new quality of
economic coordination among the Member States. Thereby, the participating Member
53

Art 1 Regulation (EC) No 1466/97.
Art 1 and Art 3(2) Regulation (EC) No 1466/97; Stability programmes apply to Eurozone Members,
convergence programme apply to non-Eurozone Members.
55
Art 3 (2) lit a) and Art 3 (3) Regulation (EC) No 1466/97: To keep governments on track towards meeting their
commitments to pursue sound fiscal policies and ensure healthy underlying budgetary position over the
economic cycle 3% of GDP reference value., each EU Member State is set a budgetary target. These MTOs are
defined in structural terms. This means that they take into consideration business cycle swings and filter out
the effects of one-off and other temporary measures.
56
Regulation (EC) No 1055/2005 on strengthening of the surveillance of budgetary positions and the
surveillance and coordination of economic policies, see for details Louis, The Legal Foundations of the SGP in
Primary and Secondary EC Law, in Breuss (Hrsg), The Stability and Growth Pact (2007) 3.
57
Art 2a Regulation (EC) No 1055/2005: safety margin for EU MS is 3%, for euro area and ERM II countries, the
benchmark was set by 1% of GDP to a balance or surplus.
58
Art 5 Regulation (EC) No 1055/2005 economic difficulties, such as severe economic downturns or major
structural reforms, such as in the pension systems, are to be considered.
59
Regulation (EC) No 1175/2011 amending Regulation 1466/97 on the strengthening of the surveillance of
budgetary positions and the surveillance and coordination of economic policies.
60
Presidency conclusions European Council 17 June 2010, Brussels.
61
Presidency conclusions European Council 23-24 March 2000, Lisbon.
54
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States agreed on coordinating their policies in the fields of competitiveness, public finance,
employment, and financial stability. Both agreements gave a boost to the agenda of
enhanced policy coordination. However, they have only political but no legal effect, being
based on reporting mechanisms only.
Legally more significant is the bunch of legislative reforms of the SGP, in the form of the sixpack legislation in 201162 and two-pack rules of 2013.63 Several new measures were adopted
in order to strengthen the coordination and surveillance tools. The newly introduced
coordination tool of the European Semester oblige the Member States to follow a new and
comprehensive planning cycle for both macroeconomic and fiscal policy surveillance and the
coordination of economic and employment policies.64 This was complemented by the
obligation for Euro area Member States to submit their draft budgetary plans for the
forthcoming year to the Commission and the Eurogroup.65 The non-compliance with the EU
fiscal rules therein, may trigger a Commission’s opinion thereon and a request for the
submission of a revised national budgetary draft.66
Another novelty concerns the introduction of a country specific expenditure benchmark,
which is linked to the country specific MTO and limits the annual growth rate of
expenditure.67 Only in case of an unusual event outside Member State’s control or severe
economic downturn for the Eurozone or the EU as a whole, the adjustment path may be left
temporarily.68 In this case the Commission’s role was extended by its power to conduct
surveillance missions directly in the Member States and to issue warnings in case of
significant deviation from adjustment path and even to publish its findings.69 The
Commission could trigger a warning by the Council to a Member State and if the Council fails
to act, a further Commission’s recommendation deems to be adopted, unless it is rejected
by simple majority in the Council.70 Furthermore, for the purpose of enhancing compliance
with the adopted recommendations, the six-pack foresees to impose an interest bearing

62

Regulation (EU) No 1175/2011 of the European Parliament and of the Council of 16 November 2011
amending Regulation 1466/97 On the strengthening of the surveillance of budgetary positions and the
surveillance and coordination of economic policies OJ 2011 L 306/12; Regulation (EU) No 1176/2011 of the
European Parliament and of the Council of 16 November 2011 on the prevention and correction of
macroeconomic imbalances OJ 2011 L306/25.
63
Regulation (EU) No 473/2013 of the European Parliament and of the Council of 21 May 2013 on common
provisions for monitoring and assessing draft budgetary plans and ensuring the correction of excessive deficit
of the Member States in the euro area OJ 2013 L 140/11 .
64
Art 2a Regulation (EU) No 1175/2011: comprehensive economic and fiscal policy planning cycle including the
formulation and surveillance of economic policy and employment guidelines, the convergence programmes,
national reform programmes, and prevention and correction of macroeconomic imbalances.
65
Art 6 Regulation (EU) No 473/2013.
66
Art 7 ibid.
67
Art 3 (2) Regulation (EU) No 1175/2011 - Expenditure net of discretion measures should grow_< medium
term potential GDP.
68
Art 5 (1) ibid.
69
Art 11 ibid.; including on-site monitoring, eventual publication of findings Commission may issue warning in
case of significant deviation from adjustment path
70
Art 6 (2) and Art 10 (2) Regulation (EU) No 1175/2011.

10

deposit of 0,2% of GDP in case of repeated non-compliance. Thereby, again the reverse
majority voting applies and aims for more automatism in decision-making.71
A new tool and objective for economic policies governance was created in form of a
monitoring procedure with the scope to identify and address potential risks of
macroeconomic imbalances at an early stage.72 The Commission monitors macroeconomic
developments in the Member States based on a self-defined scoreboard. Thereby, internal
and external imbalances, competitiveness, asset process, and internal and external debts are
scrutinised.73 Subsequently, the Commission prepares Alert Mechanism Reports, which
identifies economic and financial imbalances or equivalent risk thereto.74 In case of an
identified imbalance75, the Council may adopt on a Commission’s recommendation a
preventive recommendation under Art 121 (2) TFEU, which is included in the countryspecific recommendations, issued in the European Semester.76 In case of excessive
imbalances77, the Member State concerned is required to submit a corrective action plan
with a clear roadmap and deadlines for implementing corrective action monitored by the
Commission.78 For euro area countries an enforcement regime for non-taking of the
recommended correction action was established, in form of a fine of 0,1% of GDP adopted
by the reverse majority voting procedure.79 Notwithstanding that sanctions available under
the Macroeconomic Imbalance Procedure have so far never been imposed, the compatibility
with the Treaty provisions is not covered by Treaty law as they are not foreseen under the
primary law. The primary law on the multilateral surveillance procedure only combines
recommendations and warnings, which are based on peer pressure but not on the issuance
of binding and enforceable decisions, such as pecuniary sanctions.80 Furthermore, the
introduction of the reverse majority voting as such is not foreseen by Treaty law either.81
With the conclusion of the intergovernmental Treaty on Stability, Coordination and
Governance, the Euro area Member States again reinforced their will for enhanced
coordination in economic policy. The core novelty to the existing coordination rules under
71
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EU law is the tightened MTO, which sets out a lower limit of 0,5% of GDP instead of 1% of
GDP for the structural deficit limit.82 In addition, the Euro Summit meetings, taking place at
least 2 times a year shall serve as discussion forum aiming for further coordination on issues
of euro area governance.83 Accordingly, the Contracting Parties agreed “to report ex-ante on
their public debt issuance plans to the Council and the Commission”84 and discuss economic
reform plans ex-ante.85 In any case, the European Summit is an informal body, not able to
take any binding decisions. Thus these rules are only of supportive character for the rules
already set out by the EU Treaties.
As can be observed, the coordination of the economic policies at EU level has evolved to a
complex and very detailed regulated field since its inception by the Treaty of Maastricht. As
effect, in particular the Commission gained an increasing role in assessing and defining
relevant factors of national economic performance. Furthermore, the newly introduced
legislation thereto by introducing sanctions as well as reverse majority voting procedure not
having become relevant in practice yet exceeded the Union’s competence as not foreseen in
the Treaties.
2.2.2. Excessive deficit procedure
Another strand for ensuring persisting economic convergence among the Member States is
the Treaty obligation for Member States to avoid excessive government deficits and debts.86
Thereto, the Protocol on the Excessive Deficit Procedure defines numerical limits on national
budget debts and deficits, which Member States have to respect in their exercise of
economic and fiscal powers. The deficits are defined as net borrowing, exceeding 3 per cent
for the ratio of planned or actual government deficit to GDP at market prices, and the total
gross debt at nominal value at the end of the year exceeding 60 per cent for the ratio of
government debt to GDP at market prices per year.87 However, these limits are not of
absolute effect. Article 126 (2) TFEU explicitly allows exception of the obligation in case of
the ratio of deficits being close to the reference value, when there is a substantial and
continuous decline of the GDP deficit or the excess is only exceptional and temporary. The
exceeding government debt to GDP ratio may be accepted in case of a sufficiently
diminishing and approaching the reference value at a satisfactory pace.
The Treaties set out a mechanism to identify and address the existence of excessive deficits
within the Excessive Deficit Procedure (EDP).88 Thereby, the Commission is assigned to
monitor the abidance by the numerical rules, based on a great deal of information regarding
the national budget and economic policies shared by the Member States. In case of
82
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exceeding these limits, the Commission proposes to the Council to decide whether an
excessive deficit exists. Since the Treaty of Lisbon, this right of proposal implies that the
Council may only deviate from it by unanimity.89
The EDP may result in special obligations for Member States to report and follow
recommendations on corrective actions by the Council. The Council may apart from the
option to publish reports, opinions and recommendations even make use of the set of
sanctioning tools. The Council may give notice to the delinquent Member State and as a last
resort even impose financial penalties. 90
The decisions taken in the EDP are legally binding, according to Art 288 (4) TFEU. However,
infringement procedures pursuant Art 258 and Art 259 TFEU for not complying with the rules
set out under Art 126 (1)-(9) TFEU are explicitly excluded.91
The Treaties provide the Council with the power to adopt secondary law for more
specification and concretisation of the application of the provisions of the Excessive Deficit
Procedure, however without changing it in substance. This may be achieved by a qualified
majority decision based on a proposal from the Commission and after consulting the
European Parliament.92
The annexed Protocol No 12 outlines more definitions and details on the EDP. The Treaties
foresee explicit legislative competence for further provisions thereto.93 According to subpara
2 of Art 126 (14) TFEU the Council may in applying a special legislative procedure, instead of
the amendment procedures of Article 48 TEU amend, replace or specify single or all
provisions and aspects of the Protocol No 12. However, such legislation has to remain within
the scope of Art 126 TFEU and requires unanimity in the Council as it concerns laws with the
status of primary law. This could relate to the change of the reference values of its Art 1.94
Based on such legislative competences, relevant rules as part of the Stability and Growth
Pact were adopted.95 They outline definitions of concepts, such as exceptional and
temporary deviations from the budgetary reference values, deadlines and timeframes for
implementing steps in the procedures, and specified the sanctions regime together with
guidance on their application.96 The lack of effective application of the rules set out in the
89
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excessive deficit procedure, in the cases of France and Germany in 2002 and 2003 were
called into question by the Commission in the case C-27/04 brought to the Court in 2004.97
The judgement did not touch the questions of content, but dealt with the procedural rules
laid down for reacting to excessive deficits. The CJEU found among others that the Council
may use its discretion in decision-making, however it must fully respect and act within the
procedural rules set out in the Treaties and the secondary law.98 This led to the subsequent
reforms of the SGP in 2005.99 They brought more flexibility in addressing Member States’
excessive deficits by granting greater discretion to them. Deadlines for the correction of the
excessive deficits were extended.100 Moreover, for better reflection of the economic
realities, several economic factors, such as economic downturns and any other factors,
which in the opinion of the Member States are relevant, were to be considered in the
assessment of the deficits.101
Only in 2011, in the turmoil of the crisis, the rules on fiscal discipline and the concomitant
rules on the excessive deficit procedure were strongly enhanced.102 In this light, the reform
of the corrective arm of the SGP in 2011 consisted of stricter and more automatic rules for
strengthening the excessive deficit procedure. It reduced the discretion for exceeding the
reference values by extending the option to open an EDP to the debt criterion.103 The cases
for exception were determined. Accordingly, the debt GDP ratio is sufficiently diminishing if
the differential to 60% has decreased over the previous 3 years at an average rate of 1/20
per year as a benchmark, or will occur during the next 3 years.104 The procedural time limits
were shortened.105 For the euro area Member States an enhanced enforcement mechanism
was adopted. This involved stricter and more precise provisions as well as new sanction
mechanisms, in particular more automaticity by the introduction of a system of reversed
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majority voting (RMV).106 More cooperation between the Commission and the national
authorities was established in form of more dialogue as well as missions on site.107 For the
national level, the Directive 2011/85/EU sets out rules for the Member States on minimum
quality standards for their national budgetary frameworks to promote the compliance with
the EU rules.108 Thereby it relates to the rules on procedures, institutions and statistic and
accounting, monitoring as well as the planning of the budgets.109
There was further commitment by EU Member States to adopt reforms for even more fiscal
discipline in the Member States by reinforcing the established budgetary rules and the
respective anchoring into national law. Despite the legal options for adoption of further rules
under the EU framework available110 an agreement could not be found. Due to the UK’s veto
position, the 25 Member States went for the intergovernmental route and concluded the
Treaty on Stability, Coordination and Governance (TSCCG).111 However, Art 126 (14) TFEU
may serve as legal basis for its transposition into EU law, which is foreseen until the year
2018, would be based.112 The core of the Treaty, the so-called Fiscal Compact, obliges the
Member States to incorporate balanced budget rules into their legal orders.113 When
exceeding the debt limit of 60% of the GDP, the annual reduction benchmark is set by 1/20
as average rate.114 Furthermore, the rules on the automatic correction mechanisms should
be of binding force as well as permanent, and preferable of constitutional character.115 The
TSCG extended the RMV rule to the decision on the existence of the EDP in euro area
Member States.116 Member States in an EDP are required to submit budgetary and economic
partnership programmes, which outline details of the structural reforms for an effective and
106
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durable correction of its excessive deficit, to be approved by the Council and the
Commission.117
As outlined above, the economic governance system of the EU was subject to extensive
changes, in particular in the period of the Euro crisis. The novelties on strengthening the
effectiveness of the compliance with the rules were addressed at multilateral fronts and set
a complex and multilevel system for the correction of debts and deficits. Some newly
introduced rules bringing more automaticity for the decision-making process overstep of
what the Treaties provide for. However, they have not become relevant in practice, which
leads to the next paragraph treating the framework of compliance and enforcement
mechanisms within the economic governance system.
2.2.3. Compliance and enforcement mechanisms in economic policy coordination
As regards the coordination and multilateral surveillance of economic policies, the Council
serves as a forum for discussion and defining common economic guidelines. However, the
compliance with those Broad Economic Policy Guidelines is based on reporting mechanisms,
peer review and recommendations only.118 This reflects the mechanism of the Open Method
of Co-ordination, which is based on voluntary action by the Member States and may serve as
groundwork for further integration steps by providing benchmark and reference for national
policies.119 In any case, from a legal point of view they are legally not enforceable.120
As outlined above, with the reforms adopted in the field of coordination, several steps to
enhanced control at supranational level over the national economic policies were taken. This
relates in particular to the increasing obligations for submission of detailed information on
the national budgets and economic policies. Exemplary to this is the newly created
macroeconomic imbalance procedure, which provides for extensive reporting obligations on
their economic developments to the Member States. What is more, the new macroeconomic
imbalance procedure even sets up a sanction regime for Eurozone members, which may be
activated within the enhanced surveillance procedure in case of the existence of excessive
macro-economic imbalances.121 Thereby, an enforcement mechanism was introduced into
the field covered by the multilateral surveillance, for which primary law actually only allows
for peer pressure in form of publication of recommendations as maximal reaction.122
Furthermore, several rules were adopted with the aim to streamline the coordination at
supranational level. This led to the adoption of obligations for Member States to align their
117
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national fiscal frameworks. The new rules on a common budgetary timeline as well as the
obligation to establish independent fiscal bodies for the compliance with the supranational
actions and the required standards on the quality of statistical data and economic forecasts
and national control institutions affect the national discretion on the arrangement of the
national fiscal and economic policy frameworks.123 The euro area Member States even have
to give deep insights into their national budgetary plans to the Commission, which monitors
them and may even ask to revise them.124 These new obligations for the Member States
effect on the national autonomy at large.125
For the obligation to avoid excessive deficits the excessive deficit procedure foresees a
specific system of sanction. It is upon the Council to adopt enforcement measures in the
excessive deficit procedure. These may comprise increased reporting obligations, suspension
of allocation of European Investment Bank funds and non-interest bearing deposits and the
imposition of pecuniary fines as ultima ratio in the excessive deficit procedure.126 The
sanctioning tools may only be imposed on Eurozone Member States.127 Notwithstanding,
providing for an enforcement system, which foresees even financial penalties as a last resort
for delinquent euro area countries, sanctions were never applied. This can be explained by
the fact that all decisions on the budgetary situation of the Member States have to be taken
by the Council. This is a special feature of the EMU. The latter holds broad discretion in each
procedural step of the EDP allowing for political compromise. In addition, sanctions may only
be adopted at the very end of a lengthy procedure, requiring several previously adopted
Council decisions on the case. The reforms in reaction to the crisis addressed this feature at
various levels. The Council’s political discretion and blocking options were confronted by the
introduction of the comply-or-explain tool. Accordingly, the Council must follow the proposal
of the Commission or explain its position publicly.128 Furthermore, more automatism for
Council decisions by introducing the reverse majority voting tool, applicable in particular to
enhance the stringency of sanctions. This instrument foresees that a recommendation of the
Commission ‘shall be deemed to be adopted by the Council’, unless it rejects the
recommendation within 10 days, or amends it.129 This decision-making tool as such is not
provided for in primary law and thus may not be established by secondary law.130 A
pecuniary sanctioning mechanism was even extended to the case when a decision on the
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existence of an excessive deficit is taken.131 Again, this move exceeded the underlying
competence within the Treaty law not foreseeing any sanction tool for the early stage of the
procedure and thus is contrary to the founding primary law rules.
All in all, the Treaties set out strong limits to the enforcement of the rules on the economic
policy coordination and correction of excessive deficits being the reason for the lack of
applicability. So far, this was not possible to correct, even though the euro crisis brought far
reaching attempts to reinforce the mechanisms, which however partly overstepped the
underlying competences set out in primary law.

3. Stability of the Euro area - financial assistance – fiscal discipline
The turbulences on the financial markets and the consequent severe budgetary situation of
some Euro area Member States revealed the weakness of the EMU set up, consisting of a
centralised monetary policy and loose coordination instruments for economic policies. It was
at that point that the stability of the Euro area came at the forefront of the crisis
management. To the stability concept as such the Maastricht Treaty only referred to in
regard to price stability. It was set out as an overall objective of the Union Art 3(3) TEU. As
the prime policy objective for the conduct of the common currency policy, it is the leading
principle for the European System of Central Banks.132 It aims to secure the stability of the
level of prices by keeping the inflation under control.133 However, what is not explicitly
referred to in the Treaties is the stability of the euro area as such or fiscal stability.134
Nevertheless, fiscal sustainability of the Member States was considered key for the stability
of a monetary union when the Maastricht Treaty was negotiated. This was reflected in the
guiding principles for the conduct of EMU policies captured in Art 119 (3) TFEU including
sound public finances and monetary conditions and a sustainable balance of payments.
Accordingly, numerical criteria on the national debt and deficits level were defined and rules
on prohibiting monetary financing and bailing out were set for securing balanced budgets of
the Member States.135 As the economic and fiscal policy field is constructed in a
decentralised way decisions and control on economic and fiscal policies remain at national
level. It is the so-called market discipline paradigm, which provides the necessary incentives
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for sustainable governmental budgetary behaviour.136 The national decisions in fiscal policies
go hand in hand with their creditworthiness at the financial markets, which “function as a
barrier to reckless borrowing by sovereigns and reckless lending by credit markets which the
expectation of a bailout by the Union or other MS in case of default could induce.”137 Along
these lines, the markets react on the parameters of the Member States’ budgets and
policies. If the markets lose confidence in the policies, they react by raising the risk
premiums on government bonds. Accordingly, the Eurozone members remain responsible
for their fiscal and economic policies, which solely allow Eurozone Member States to borrow
from the capital markets and thereby having disciplining effect for the Member States in
carrying out their economic and fiscal policies.138 This principle is embraced in Art 123-125
TFEU, which prohibit monetary financing by the ECB and national central banks and the
bailing-out of Member States.
When faced with the crisis, the distrust of financial markets of several countries of not being
able to service their debts resulted in the sudden surge in interest rates on mainly peripheral
countries’ bonds.139 The endeavour to safeguard of the stability of the Eurozone prompted a
wave of financial solidarity for Member States suffering of solvency and liquidity
problems.140 As emergency reaction the Member States adopted a range of financial support
instruments both at EU and intergovernmental level. It started with the euro area member
states declaring their intention together with the International Monetary Fund (IMF) to
provide assistance first to Greece in form coordinated bilateral loans in 2010. 141 Later on,
stability facilities, open to other Member States, were installed, first temporary, later
permanently, in form of the European Financial Stability Mechanism (EFSM)142, the European
Financial Stability Facility (EFSF)143, and finally the European Stability Mechanism (ESM)144,
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both within and outside EU legal order.145 The justification of such financial assistance was
“indispensable to safeguard the stability of the Eurozone”, as approved by the CJEU.146 Such
stability constitutes a “higher objective”, which shall be ensured by budgetary discipline. 147
The finding of the financial stability of the Eurozone as objective of the Union brings up the
option for the use of Art 352 TFEU as legal basis for adoption of measures necessary for
attaining such objectives as set out in the Treaties.148 The Eurozone stability concept was
explicitly introduced into the Treaties. In applying the simplified Treaty amendment
procedure of Art 48(6) TEU a 3rd paragraph was added in Art 136 TFEU, entering into force
on 1st May 2013.149 “The Member States whose currency is the euro may establish a
stability mechanism to be activated if indispensable to safeguard the stability of the
euro area as a whole. The granting of any required financial assistance under the
mechanism will be made subject to strict conditionality”. This constituted the only formal
Treaty amendment in the economic union since the outbreak of the crisis.150 The CJEU
confirmed that the amendment does not create any new competences of the Union, but is
only of confirmative means.151 This must be regarded as link to the “very existence” of the
monetary union, as established by the EU objective in Art 3(4) TEU.152 What the Court misses
to clarify is a definition of the concept and scope of stability of the Eurozone as whole, which
thus is left for discretion to the Member States.153
In this light of safeguarding the stability in the Eurozone, the financial assistance tools and
the ECB’s non-standard monetary policies triggered legal debate about the legality of the
mechanisms and in particular as regards the scope of the Treaty rules on market discipline
concept, which was generally confirmed by the Court in Pringle154 and Gauweiler155.
Financial assistance as such is principally not fully prohibited by the Treaties. In case that a
Member States, albeit only to those outside the Eurozone, suffers from balance of payments
difficulties, mutual financial assistance is allowed by Art 143 TFEU.156 Furthermore, Art
122(2) TFEU, the so-called “solidarity clause” enables the Union, but not the Member States,
144
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to adopt measures, including financial help, for a Member State being in difficulties or
seriously threatened of such by extraordinary circumstances. Those difficulties must be
caused by natural disasters or exceptional occurrences and beyond the control of the
Member State. This legal base served for the establishment of the European Financial
Stability Mechanism (EFSM), which thus covered financial distress under the definition of
exceptional occurrences.157 However, it may not serve as a permanent assistance
mechanism.158
With the creation of the permanent financial stability mechanisms, the ESM, the Treaty
prohibition of Art 125 TFEU gained centre stage of discussion and led to a judgement of the
CJEU. The so-called no-bail-out clause precludes that the Union or the Member States take
over liabilities and commitments from any Member State. This shall ensure that each
Member State responsible for its own budgets remains subject to the market principles,
which unfold disciplining effects on the Member States’ fiscal policies.159
The Court ruled in Pringle that Article 125 TFEU is not intended to prohibit either the Union
or the Member States from granting any form of financial assistance whatever to another
Member State.160 The aim of the provision is to encourage Member States to prudent
budgetary policy. It argued that this concept is ensured as long as they remain responsible to
their creditors and strict conditionality is linked to the loans. In addition, such assistance is
only legal if a risk for the stability of the euro area as a whole exists.161
The CJEU was similarly engaged in questions on the scope of intervention in the market
forces, when the ECB introduced and announced a set of so-called “non-standard monetary
policy measures”. The announced Outright Monetary Transaction scheme was alleged of
being incompatible with Art 123 TFEU. It outlines the prohibition for the ECB and National
Central Banks to finance the Member states’ budgets. In the Gauweiler case, the CJEU
sanctioned the bond purchases on the secondary market as not contravening Art 123(1)
TFEU.162 It ruled that the safeguards attached to the mechanism ensure that the announced
bond purchases will not have an effect similar to primary market intervention, and thus
market discipline preserved. These relate to the ECB Governing Council’s decision on the
scope, start, continuation and suspension of the purchases, a minimum period between the
bond issuance and purchase and the abstaining any prior announcements.163 Furthermore,
the link to ESM adjustment programmes as condition for the government purchase is
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sufficient to ensure that the essential budgetary discipline, which Art 123 TFEU provides for,
is upheld.164
3.1. Conditionality as a new disciplining tool for economic policies
Another novelty in the field of economic and monetary policy is the emerged use of
conditionality linked to the financial support to Member States, which gained more and
more importance. All emergency instruments are linked to conditionality, which relates to
structural reform measures in the field of fiscal end economic governance. As outlined
above, the Court announced strict conditionality for financial assistance to an essential
requirement for its compatibility with EU law, and in particular with the rules on fiscal
discipline. According to the CJEU this ensures that Art 125 TFFEU is respected by
“prompt[ing] Member State to implement a sound budgetary policy.165 In addition, the
formal treaty amendment of Art 136 TFEU explicitly included the concept of conditionality
into Treaty law.166 The financial assistances was made subject to strict conditionality.
Thereby, the Member States followed the traditional practice of conditional lending
employed by the IMF, which combines the issuance of loans to the agreement on condition
relating to the adjustment of economic policies of the receiving Member State.167 This
concept was applied first to the ad hoc Greek Loan Facility and subsequently to financial
assistance mechanisms such as the EFSF, EFSM, ESM. The conditions for financial assistance
tools were determined in Memoranda of Understanding and made the receiving Member
State’s compliance a requirement for disbursement of the instalments of the financial
assistance.168 The definition of their content was legally left to wide discretion of the parties
involved, namely the receiving Member States and the creditors, involving the IMF and the
Euro area Member States.169 The agreement on economic and financial reforms is captured
in the form of macro-economic adjustment programmes.170 They cover general structural
reforms, or reference values on public spending or the level of taxation but typically they are
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framed in a very detailed and precise way, which may touch upon a broad range of policy
fields such as health, social policy or education.171
Due to the lack of resources and legal bases the financial aid instruments were mostly
framed outside the EU legal order. The required consistency with the EU legal framework
was reflected in the agreements.172 Furthermore, the contents of the Memoranda of
Understanding attached to the financial assistance were concurrently even adopted by
Council Decisions. Explicit EU secondary law on a regulative framework for drafting
conditionality and the respective surveillance for euro area Member was introduced the
Two-pack Regulation 472/2013.173
With the creation of the financial aid instruments and their strong linkage with EU level
economic coordination measures a new form of enforcement was applied for economic
policy reform recommendations. Accordingly, the Council may not issue legally binding
decisions, but only recommendations and their enforcement may not occur under EU legal
framework. The decisions on the disbursement of the financial aid tranches depending of
the fulfilment of the conditions is taken by the ESM Governing Board, which consists of the
same members of the Eurogroup. Thus, the tool of conditionality formally applied and
decided outside the EU legal framework, but mostly shaped by measures adopted within the
EMU coordination framework by the same persons, has gained relevance before the
background of confronting the crisis by solidarity means.174
Conditionality of economic reforms started to play also a role in the ECB’s interventions. This
was first done in the context of its bond buying schemes implicitly by tying structural
reforms as conditions to its Securities Market Programme.175 The ECB even explicitly
conditioned the compliance with the macroeconomic adjustment or precautionary
programme within the EFSF or ESM framework to the activation of its Outright Monetary
Transaction Programme176 and the Emergency Liquidity Assistance for national banks.177 The
ECB’s assessment of the fulfilment of the reform conditions triggers doubts on compatibility
with the scope of the ECB’s in relation to its supporting role for the general economic
policies of the Union.178
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The Pringle ruling as well as the Gauweiler case had decisive consequences on the Economic
and Monetary Union. The approval of the financial solidarity measures and the ECB’s
announced bond-buying programme had significant impact on the reading of the Treaty
rules and their underlying concept. This occurred in the light of the safeguard of the
Eurozone and its stability having become a new explicit objective of the EMU framework
having significant impact on the interpretation of the underlying concepts and rules. Thus, in
case of emergency, being a vague concept, the various financial means both at EU level and
outside the EU framework rate higher than the rules set out by the market forces. However,
the deviation of the market forces is only justified by the application of strict conditionality.
Such linkage to the compliance with reform recommendations as such being adopted at
supranational level introduced a new form of enforcement of the non-binding
recommendations taken under the economic policy coordination competence.

4. Financial market regulation and supervision and Banking Union
One important development of the EU legal framework concerns the new landscape of
regulation and supervision of financial markets and the establishment of the Banking Union
for the Eurozone. The integration of the financial markets, characterised by significant
variations in the Member States, was considered to go hand in hand with the creation of the
EMU from the very beginning.179 Harmonisation of rules of the financial services and
supervision developed from a minimum harmonisation and mutual recognition approach
engaged in the 1980s and early 1990s180 to the Lamfalussy process based on the Financial
Services Action Plan181 introducing a new regulatory model based on the new comitology
and agency regime.182 The global financial crisis threatened the stability of the financial
markets and the banking system in the EU and prompted the Member States to save their
banking sector by rescue measures. The cross-border activities on the banking market had
become large. However, the rules and supervision of the financial markets were still carried
out at national level.183 Such inadequacy of financial regulation at supranational was
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perceived as decisive factor to the emergence of the sovereign debt crisis.184 The Lisbon
Treaty bringing institutional developments regarding delegation and implementing rules and
the EU’s agency regime and in particular the banking crisis evoked the call for further rules
on the responsibility for financial stability. In reaction thereto and following the de Laroisière
report185, a new European regulatory regime, the Single Rulebook, for supervision national
financial institutions for banking, securities, insurance and occupational pensions was
introduced in 2010.186 Respectively, the European System of Financial Supervision was
established based on the single market harmonisation provision of Art 114 TFEU187,
consisting of new authorities and agencies, empowered to coordinate the financial
supervision of national authorities and even adopt individual decisions.188 It consists of three
authorities responsible for supervision of micro-economic level, the European Banking
Authority, the European Insurance and Occupational Pensions Authority and the European
Securities and Markets Authority.189 With the aim to ensure financial stability in the Union,
European Systemic Risk Board was established to keep the macro-economic oversight and
identify systemic risks in the financial market.190
With the objective to avoid further banking crisis linked to the sovereign budgetary
situations the Eurozone banking sector should be supervised at European level.191 To
184
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confront the risk of financial distress in the Eurozone caused by the links between the public
sector finances and the banking sector common rules on the supervision, recovery and
resolution of banks were adopted.192 The Banking Union comprises on the one hand the
Single Supervisory Mechanism, whereby the ECB was entrusted with comprehensive direct
as well as indirect banking supervisory tasks.193 The Banking Union is not regulated in
primary law, but in secondary law, complemented with an Intergovernmental Agreement
and a set of delegated legal acts.
According to Art 127 (6) TFEU the Council may confer by unanimous decision of all EU
Member States “specific tasks upon the European Central Bank concerning policies relating
to the prudential supervision of credit institutions and other financial institutions with the
exception of insurance undertakings.”
The extension of the ECB’s policy field to the supervision of banks implicates the risk of
tension between their different underlying objectives. While monetary policy aims at the
achievement of price stability a generally defined macroeconomic objective, banking
supervision focuses on the stability of the financial markets and relate to individual financial
actors. The pooling of monetary policy and supervisory functions relating to the same
recipients under the single roof of the ECB may jeopardise the ECB’s prime focus on price
stability.194 Furthermore, the strong status of independence of the ECB, necessary for the
exercise of monetary policy contravenes the greater accountability requirement for banking
supervision, which involves restrictions of individual’s rights.195
Further, the Bank Recovery and Resolution Directive196 with rules and procedures on bank
recovery and resolution at national level in all EU Member States was complemented by the
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Single Resolution Mechanism.197 Based on a Regulation under the internal market
competence of Art 114 TFEU, rules and procedures for the resolution of credit institutions
established within the euro area were defined. Thereby the Single Resolution Board gained
importance being empowered to initiate a bank resolution either on its own initiative or on
notification of the ECB.198 Due to the prohibition under Art 125 (1) TFEU, the financing for
resolution of banks covered by the Single Resolution Fund was created in form of an
Intergovernmental Agreement (IGA).199
It was the financial crisis, which triggered essential steps for further integration of the
financial market by regulation and supervision at the Union level. As a consequence the EU
architecture was shaped to a large extent. New agencies and bodies were created, partly
with far reaching competences affecting the EU legal architecture as a whole. In particular
the ECB received significant supervisory powers and thereby exercising beside the general
Eurozone’s monetary policy also decisive powers regarding the financial actors in the
Eurozone.

5. Changes to the institutional order of the Economic and Monetary Union
The institutional architecture of the Economic and Monetary Union has exceptional features
due to the asymmetry of provided competences in the field. Certainly, the important Treaty
changes since Maastricht and all the reforms adopted under secondary law affected and
shaped the institutional arrangements of the European Union and in particular in the field of
EMU.
The establishment of the economic union did not lead to the establishment of any new
institution at EU level. For the competence of coordination of the national economic policies,
the principal actor and decision-maker is the ECOFIN Council, consisting of the economic and
finance ministers of the Member States. It is formally empowered to coordinate the national
economic policies at supranational level and control the respect of the reference values set
out for the governmental debts and deficits. The economic governance at EU level is
therefore characterised by political bargaining. The broad discretion of the Council on
activating the EU means foreseen for compliance with the rules resulted in reluctance of the
Council to take action to effectuate the rules.200 The introduction of the reverse majority
voting was aimed to bring more automatism in decision-making by shifting more power to
197
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the Commission. Furthermore, the newly introduced comply or explain principle had impact
on the broad discretion of the Council in deviating from the Commission’s
recommendations. Especially in the euro crisis, the Eurozone-formation of the Council, the
Eurogroup, appeared as a central actor. In the absence of a formal euro area institution, the
Eurogroup with was created from the very beginning, however on an informal basis. The
need for a forum of debate for Eurozone States concerning their shared responsibilities for
the monetary union is uncontested. Even though, it may not adopt legally binding decisions,
it holds a strong de facto role in political decisions regarding the economic governance in the
Eurozone.201 The Lisbon Treaty formally recognised the forum of Euro area finance ministers
and equipped with an elected president for 2,5 years.202 Furthermore, the ESM Board of
Governors, which decides on financial assistance programmes, consists of the same persons
forming the Eurogroup.203 However, despite its significantly enhanced role in the economic
governance, its status as informal discussion group continued lacking of sufficient
accountability checks.204
In the course of the crisis, the European Council, consisting of the heads of state and
government, the European Council’s President and the President of the Commission
appeared as decisive actor.205 It acted increasingly as agenda setter for the Economic and
Monetary Union.206 It held frequent meetings during the crisis on the safeguarding the
Eurozone’s financial stability. In form of its conclusions, it regularly called on the Commission
to prepare specific proposals. Further, it even created a specific task force on economic
governance, which drafted explicit legislative proposals.207 Thus, it exercised a strong role in
initiating legislative action and it became a principal actor for the economic policy.208
Furthermore, the European Council performed a monitoring role in the field of economic
policies by discussing and reviewing economic matters under the Euro Plus pact and the
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European Semester.209 This had increased impact on the institutional structure of the
decision-making process.210
The Eurozone equivalent, the Euro Summit, holds regular meetings as an intergovernmental
forum since October 2008, to discuss on the steps and directions of the Eurozone. Thereby,
the heads of State or government of the Euro area countries created a new discussion
forum, which received formal recognition by the TSCG. The Euro Summit, its President and
the President of the Commission discuss at least twice a year the strategic orientation for
the Eurozone. Thereto, it adopts conclusions, resembling the European Council’s
conclusions, however without formal effect.211
At the executive level, the anti-crisis legislation strongly enhanced and broadened the tasks
of the European Commission for investigating and assessment of economic and fiscal data
and situations in the Member States. With the creation of the intergovernmental
frameworks dealing with economic governance matters outside the EU legal framework, the
Commission was borrowed for specific tasks under the TSCG212 and the TESM213. Most
notably, it was made the principle institution in negotiating and monitoring the conditions
for financial assistance under the EFSF and ESM framework.214
For technical assessment and support on the macroeconomic information gathered within
the Commission and the Council, the Economic and Financial Committee was created. This
body consists of senior officials from the national administrations and central banks as well
as from the ECB and the Commission. It was established to promote the coordination of
Member States’ policies by providing opinions on the economic and financial situations in
the Union.215 The representatives of the Euro area members together with the Commission
and the ECB form the Eurogroup Working Group, with the task of preparing the Eurogroup’s
work.
As to the monetary union, the institutional apparatus covers the Eurosystem, consisting of
the national central banks of the euro area members and the European Central Bank, the
only actor fully committed to the EMU assigned to conduct the monetary policy.216 The
Lisbon Treaty enhanced the ECB formally to a Union’s institution.217 Furthermore, the ECB
has become a principle actor in stabilising the euro area by calming the markets in the
209
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events of the crisis with its engagement in the setup of its unconventional monetary policy
tools. What is more, the ECB’s role in the field of coordination of economic policies was
significantly enhanced by assigning supportive tasks in the assessment of the economic
coordination rules enhanced by the six-pack and two pack rules.218 The provision of its
technical expertise is generally covered by Art 127 (1) 2nd sentence TFEU, which allows that
“the ESCB shall support the general economic policies in the Union with a view to
contributing to the achievement of the objectives of the Union as laid down in Article 3 of
the Treaty on European Union.” This became relevant in the context of the financial
assistance mechanisms, which the CJEU declared due to their objective as economic policy
measures.219 The ECB assesses the urgency of financial requests and together with the
Commission the risk for the financial stability of the euro area and the Member State. 220 It
acts as part of the Troika, being responsible together with the Commission and the IMF, for
negotiation and monitoring the implementation of the economic conditions in Member
States requesting financial assistance from the EFSF and ESM emergency funds.221 The CJEU
approved the ECB’s involvement by outlining that it thereby supports the general economic
policies.222
With the establishment of the financial market regulation and supervision and in particular
the banking union, the ECB received supervisory tasks on the financial soundness of banks.
The Treaties provide thereto a special legislative procedure under Art 127(6) TFEU. The
Council may adopted regulations by unanimity to confer specific tasks upon the ECB
concerning policies relating to the prudential supervision of credit institutions and other
financial institutions with the exception of security undertakings. This competence provision
was used to assign the ECB with the powers to directly and indirectly supervise all banks
within the euro area and other SSM-participating Member States. Separated from the
monetary policy function, the ECB is competent to authorise and revoke authorisation for all
banks and the supervision of governance arrangements of credit institutions. 223 The ECB
received an internal organ, the supervisory board, which proposes draft decisions under the
banking supervision, which deems to be adopted unless the Governing Council objects it.224
Notwithstanding that the Regulation provides for strict separation of meetings and agendas
218
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of monetary and supervisory tasks, the risk of interference with its primary objective of price
stability persists.225
The new rules for the financial sector were accompanied by the creation of a European
System of Financial Supervision, which included the creation of new agencies, empowered
with supervisory tasks.226 The European Systemic Risk Board was created to keep macroprudential oversight of the financial system and analyse sources of potential systemic risks
that may affect the financial system with the option of issuing early warnings and
recommendations of impending problems for the financial stability.227 It is a forum for
information exchange and coordination and may issue recommendations and warnings
adopted by its General Board.228 The ECB, whose President is heading it for the first five
years229 and the secretariat is located in the ECB.230 Thereby, the ECB received an important
role in the field of macroeconomic supervision.
The three new supervisory agencies, European Banking Authority (EBA), the European
Insurance and Occupational Pensions Authority (EIOPA), European Securities and Markets
Authority (ESMA) were entrusted to control the actors in the financial markets in order to
ensure financial stability. They were with some discretionary powers. The legality of
delegation of decision-making powers to an agency was challenged before the Court.231 Its
judgement in the ESMA case developed the Meroni doctrine further by approving the
legality of agencies’ established competences to adopt legally binding discretionary
decisions. What is required is that the conditions of clearly defined delineation of the
powers of intervention and strict review in the light of objective criteria are determined by
the delegating authority.232
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Another institutional novelty was the Single Resolution Board, an independent agency set in
place in the course of the Banking Union reforms in 2014. It administers the Single
Resolution Fund for bank resolutions under the Single Resolution Mechanism. 233
The construction of the EMU, with the ECB acting independently in monetary policies, and
the economic union being characterised by its intergovernmental nature, did not leave room
for a strong role of the European Parliament in the field.234 It is involved in the legislative
process for adoption of secondary law, which was enhanced by the Lisbon Treaty.235 Apart
from that, the Treaties only provide the European Parliament a consultative236 or
informative role in the economic governance.237 Decisions in the excessive deficit procedure
or on the macroeconomic imbalance procedure are taken without direct involvement of the
European Parliament. The legislative reforms taken in the light of the crisis strengthened the
involvement of the European Parliament by establishing the so-called economic dialogue,
which allows it together with the Council and the Eurogroup to contribute in the discussions
on economic policy issues and measures.238
The role of the Court of Justice is rather limited in the field of EMU. Certainly, the ECB’s acts
generating legal effects, with exception of opinions and recommendations, are subject to
judicial control of the European court.239 The specific construction in the field of economic
union entails that the Council is the responsible organ to review the compliance with the
economic policy guidelines and the budgetary rules. Accordingly, the option of infringement
procedure against a Member States is explicitly excluded for most of the measures adopted
under the Excessive deficit procedure.240 It may only be activated if a Euro area Member
State does not comply with a sanction decision, taken under Art 126 (11)TFEU. Other forms
of appeals are open against Council decisions in the form of actions for annulment241, which
was applied in the case C-27/04 or action for failure to act of the Commission or the
Council.242 The CJEU’s judicial power was even extended to the EMU-related
intergovernmental agreements, the TESM and the TSCG. Those Treaties borrowed the CJEU
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as judicial body.243 They assigned it to settle disputes among the contracting parties. The
attribution of jurisdiction was based on Art 273 TFEU. Accordingly, it is up to the Contracting
Parties to trigger judicial review, which in practical terms certainly diminishes the probability
of the activation.
All in all, the founding institutional architecture of the Economic and Monetary Union as
such was not changed, except for the formalisation of the Eurogroup. In particular the euro
crisis brought the extension of new powers and tasks to actors already in place as well as the
creation of new bodies and authorities. Thereby, the amount of control and oversight by the
supranational level on the national policies was drastically reinforced.

6. Differentiation among Eurozone and non-Eurozone
In the field of EMU, the concept of differentiation in form of ‘multi-speed integration’
between the Euro area and non-Euro area members was enshrined in the Treaties from the
very beginning.244 The Treaties obligates all EU Member States, except those with an opt-out
agreement, to join the monetary union. In this respect, the fulfilment of specified
convergence criteria was laid down as requirement for entering the currency union.245 Not
all Member States were ready to join the Eurozone at the same time. Thus, transitional
provisions, previously viewed as being only temporary, dealt with the differentiation of
applicable law between Euro Member States and the Member States with a derogation.246
Hereof, Art 139 (2) TFEU, adapted by the Lisbon Treaty, excludes large parts of provisions
pertaining to monetary policy247, in parts the application of the primary Union law on
economic policy coordination248, and respective voting rights of these Member States.249 In
the course of time, the cooperation among Eurozone members was put into practice
substantially250 as well as institutionally, e.g. by setting up the Eurogroup.251 It was the
Lisbon Treaty, which introduced specific provisions for the Euro area.252 The competence
clause of Art 5 TFEU comprises the capacity of the adoption of specific provisions, which
243
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“shall apply to those Member States whose currency is the euro.” This option was applied
especially during the crisis, when the requirement of the strong linkage of the common
currency with the Euro member states’ fiscal and economic field came to the fore.253
A special role played Art 136 (1) TFEU for the adoption of measures directed to the
Eurozone. This provision was introduced to allow for the adoption of additional measures
aimed at strengthening budgetary surveillance the economic policy coordination for the
euro zone members only. Accordingly, the Treaties allow the Euro area members explicitly to
adopt measures to strengthen the coordination and surveillance of their budgetary discipline
and to set out economic policy guidelines in order to ensure the proper functioning of EMU.
This provision was extensively used as a proper legal basis for the adoption of crisis
management measures. It served for parts of the six pack regulations based in combination
with Art 121 (6) TFEU254 and the two pack legislation.255 It was used for the adoption of
individual measures directed to Euro area Member States, outlining the required reform
measures, which were linked to the intergovernmental financial assistance. They were
adopted in combination with the respective procedural phase in the context of the excessive
deficit procedure under Art 126 TFEU.256 Since 2013, the adoption of such Council decisions
was based on the newly adopted Regulation 472/2013, itself based on Art 136(1) however in
combination with Art 121 TFEU.257 Art 136 (1) TFEU explicitly sets the limits for the adoption
of measures. It excludes measures according to Art 126 (14) TFEU procedure. Accordingly,
the Protocol on excessive deficits is not open for any review by the euro area members only.
In this sense, the rules deviating from the provisions under Art 126 TFEU, such as the
Regulation 1173/2011 and 1177/2011, are not compatible with the Treaties.258 What is left
for adoption of measures is Art 121 TFEU, for the adoption of detailed rules for the
multilateral surveillance procedure, upon which the Two-pack regulations were based.
However, the measures have to be ‘in accordance with the relevant provisions of the
253
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Treaties’ and in particular with Articles 121 and 126 TFEU.259 Accordingly, no new
competences may be created and thereby modify the Treaties.260
The development of the Eurozone regime was also reflected institutionally by the formal
recognition of Eurozone institutions. Coordination and cooperation of the Euro area
Member States was carried out in the informal meetings of the Eurogroup, which was
formalised only by the Lisbon Treaty “to discuss questions related to the specific
responsibilities they [the ministers of Eurozone Member States] share with regard to the
single currency”.261 Not foreseen in the EU Treaties, but in the TSCG, the Eurosummit serves
for discussion on economic governance of the Eurozone at the level of heads of states and
governance.262 The same persons represented in the Eurogroup form the decisional body of
the European Stability Mechanism, which decides on financial assistance grants.263
The autonomy of the Euro area was even furthered by the creation of the banking union,
whereby the principal banking supervision powers given to the ECB relates to the Euro area
Member States. Non-euro Member States may on submit themselves to the ECB supervisory
powers on voluntary basis only, in the form of conclusion of bilateral agreements.264
In general, even though included in the EU Treaty system, differentiation among members
and non-members to the Eurozone was aimed to be temporary. With the enhanced
evolvement of a parallel legal system in the field of economic and monetary union, the
increased fragmentation of the existing architecture threatens the principle of unity.265
Differentiated integration266 may on the one hand disturb the unity of the EU law, but on the
other hand also promote further integration.267
The Treaties facilitate the possibility develop further the Union’s objectives and thus
overcome potential vetoes by unwilling Member States was introduced by the Treaty of
Amsterdam.268 The mechanism for enhanced cooperation allows for the adoption of
259
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differentiated rules and thereby differentiated integration within the EU legal framework.
The Treaties set out the conditions and procedures thereto. It may only be exercised in the
field of the Union’s non-exclusive competences.269 On the substance, enhanced cooperation
must be in conformity with primary and existing secondary law.270 However, instead of
making use of the existing instrument, being criticise for its complexity, as suggested by
several authors in confronting the Eurocrisis, the Member States preferred to cooperate in
the form of intergovernmental agreements.271
The multi-speed integration approach regarding the economic and monetary policy is
enshrined in the founding provisions of EMU. In the course of time such differentiation
increased, in particular in the events of the crisis, which necessitated enhanced action for
the stability of the euro area. This was not only reflected in the legislative action but also in
the institutional developments. However, legislation adopted for the euro area only, remains
subject to the principles and rules set out in the Treaties and do not allow for the creation of
any new competences in the field.

7. Intergovernmentalism and international treaties
Apart from the crisis management legislation under the EU legal framework, the emergence
of intergovernmental forms in the field of European economic governance can be observed
and impacts the institutional set up of the EMU and the EU in general. Such mechanisms are
not exotic to EU integration. The EU Treaties embed the form of intergovernmental decisionmaking, such as for the fields of the former Second and Third Pillar. 272
Not least, the economic union’s character builds on intergovernmental elements, typically
used in intergovernmental organization, such as the multilateral surveillance and peer
review.273 This roots in the missing will of the EU Member States to transfer competences in
the economic and fiscal field to the supranational level. Accordingly, within the established
coordination rules and procedures, it is the Council and the European Council,
intergovernmental fora, which adopt decisions in the procedures for coordination of
economic and fiscal policies and on the safeguard of sustainable national budgets.274
In the events of the crisis, the role of the intergovernmental fora, both informal and formal,
was strongly enhanced. The principal decisions on the crisis management were negotiated in
the intergovernmental fora of the EuroSummits, the Ecofin Council and the Eurogoup before
adoption.275 In particular the engagement of the European Council manifested its emergence
269
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as the principal actor in the crisis management by initiating legislative proposals and
monitoring action.276
The trend for the use of intergovernmental instruments became manifest in the adoption of
anti-crisis measures outside the EU legal framework, however with strong material links to
the Economic and Monetary Union’s framework. In 2010, the European Financial Stability
Facility (EFSF) was set up by the Euro area governments. This was followed by the Treaty on
a permanent European Stability Mechanism (ESM) among Eurozone members in 2012. The
same year, all EU Member States, except the UK and Czech Republic signed the Treaty on
Stability, Coordination and Governance. And finally in 2014 the Agreement on the Single
Resolution Fund for the Banking Union was signed by all Member States, except the UK and
Sweden. The reasons for “sidestepping” of the EU legal framework are diverse.277
The Treaty on the European Stability Mechanism, the Eurozone Member States expanded
the financial assistance mechanisms by creating a permanent stability mechanism. Its
underlying aim is to “to mobilise funding and provide stability support under strict
conditionality, appropriate to the financial assistance instrument chosen, to the benefit of
ESM Members which are experiencing, or are threatened by, severe financing problems, if
indispensable to safeguard the financial stability of the euro area as a whole and of its
Member States.”278 The reason for recourse to international law was mainly identified as
missing resources under the EU regime.279
The conclusion of the Treaty on Stability, Coordination and Growth (TSCG), occurred under
different circumstances. Even though the option for adoption under the EU competence of
Art 126 (14) TFEU, which allows a special procedure for amendment of the Excessive Deficit
Protocol. It requires unanimity in the Council and consultation with the European Parliament
and the European Central Bank only.280 The blocking of an amendment of the EU Treaties by
the UK resulted in the adoption of an intergovernmental treaty among 25 EU Member
States.281 However, it establishes tightened rules on fiscal discipline, being covered under
the Treaties and specified in the Stability and Growth Pact under Art 121(6) TFEU.282 Again,
the legal options under EU law were not considered in adopting the rules.283 In this context,
the circumvention of procedural requirements under the EU Treaties is manifest.
276
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Furthermore, the sidestepping of the Union Method is criticised, in particular in the light of
existing options for legislative action under EU law not being used, such as the enhanced
cooperation tool. This goes hand in hand with the argument of the implication of the
intergovernmental method side-lining the checks and balances guaranteed in the
institutional set up of the Community Method.284 In addition, the rule on the equality of
power of vote among the Member States under Union law does not apply.285 In addition, the
democratic and judicial control and the safeguard of the general interest of the Union is left
out.286 The trend for recurrence to intergovernmental level, excludes the democratic
legitimation by the European Parliament. They are only democratically legitimised by the
national parliaments being involved in the ratification process.287 While the TSCG introduces
an inter-parliamentary conference, involving the European Parliament288, the TESM lacks of
any involvement of such. In particular the TESM arrangements, such as decisions on
conditionality for financial assistance is blamed for being not transparent and democratically
legitimised.289
The Court was called upon to clarify if the EU Treaties allow the sidestepping of all or a group
of EU Member States to conclude international agreements outside the EU legal order. It
approved, but setting as condition that they must not encroach with EU obligations, be it
primary or secondary law.290 In Pringle case, the Court ruled that the ESM falls within the
economic policy area and that Treaties do not provide for the establishment of a permanent
financial assistance mechanism 291 Thus, the creation of such a mechanism falls into the
power of the Member States.292 At last, the Court found the ESM compatible with the EU
provisions in the economic policy field, as it does not fall under the coordinative
competences at EU level.293
Another institutional consequence coming along with the EMU-related intergovernmental
instruments relate to the involvement of EU institutions by the intergovernmental
agreements. They were borrowed for the accomplishment of the rules in the parallel
agreements. The EFSF and the TESM involve the Commission and the ECB in the
Euro Crisis Policy, in Allen/Carletti/Simonelli (Hrsg), Governance for the Eurozone: Integration or
1
Disintegration? (2012) 139, p. 152; Kaarlo Tuori/Klaus Tuori, The Eurozone crisis (2014), p. 173. referring to the
enhanced cooperation method, the modification of the Protocol on the excessive deficit procedure.
284
Dawson/F. Witte, The Modern Law Review, 2013, Vol.76(5), pp.817-844, p. 830.
285
Closa, Moving Away from Unanimity. Ratification of the Treaty on Stability, Coordination and Governance in
the Economic and Monetary Union, RECON Online Working Paper 2011/38. 2011
286
Fabbrini, Comparative political studies 2013, Chiti/Teixeira, Common Market Law Review, 2013, Vol.50(3),
pp.683-708, p.689, B. de Witte in Allen/Carletti/Simonelli, pp. 139–160.
287
Beukers, EUI Working Paper MWP 2013/36, p.13.
288
Art 13 TSCG.
289
Ruffert, Common Market Law Review, 2011, Vol.48(6), pp.1777-1806, p. 1789; B. de Witte in
Allen/Carletti/Simonelli, p. 154.
290
CJEU, case Pringle C-370/12 ECLI:EU:C:2012:756, para 64.; Repasi, Völkervertragliche Freiräume für EUMitgliedstaaten, Europarecht, 2013, Vol.48(1), p. 45.
291
CJEU, case Pringle C-370/12 ECLI:EU:C:2012:756, para 56ff.
292
Ibid., para 120ff.
293
Ibid., para 110f.; in favour of the Court’s reasoning: Calliess, Cambridge Yearbook of European Legal Studies
2012, p. 105, B. de Witte/Beukers, Common Market Law Review, 2013, Vol.50(3), pp.805-848; critical:
Griller/Kahl/Kneihs/Obwexer (Hrsg), 20 Jahre EU-Mitgliedschaft Österreichs (2015), pp.41ff

38

implementation and monitoring of the agreed economic adjustment programmes and the
conditions set out therein.294 Such involvement was criticised for being beyond the
institutions’ competence to act, as provided for in the Treaties. 295 However, the approving
decisions are taken by the ESM Board of Governors, consisting of the Finance Ministers of
the euro area Member States, the Eurogroup.296 The TSCG assigns the Commission to check
on the implementation of the Fiscal Compact into national law.297 The CJEU is given
jurisprudence in cases of disputes among the Signatory States on the implementation of the
duties.298 This led to controversial discussions on the legality of such.299 The principal
argument against the allocation of tasks to EU institutions in the context of
intergovernmental agreements is that the EU Treaties explicitly allow only the exercise of
powers within the limits of the powers given to them under the EU Treaties.300
In the case Pringle, the Court ruled that the EU institutions may be entrusted tasks from
outside the Union’s legal order. As the only condition it set out that the tasks “do not fall
under the exclusive competence of the Union” and that they “do not alter the essential
character of the powers conferred on those institutions by the Treaties”. 301 This implies that
the conferral of any new functions to EU institutions by an intergovernmental treaty, such as
the TSCG, is contrary to the Lisbon Treaty.302 Such approach also lacks of the safeguard of an
accountability guarantee by the European Parliament and judicial control by the CJEU for the
EU institutions actions under the ESM and TSCG, which is provided only for measures under
EU law.303 Furthermore, it is not established by the Court’s ruling in Pringle, how the
principles of EU law and in particular the fundamental rights of the EU Charter binds EU
institutions when acting outside the framework of the EU Treaties.304
8. Conclusion and outlook
All in all, the economic governance system has undergone major reforms bringing significant
development to the original set up under the Maastricht Treaty. This was done to a large
294
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extend by secondary legislation, both covering the substance of rules as well as procedural
and institutional matters. These changes concern in particular to further development of
economic governance rules for the Eurozone. Notwithstanding of the crisis triggering the will
to several reforms of the EMU, the underlying asymmetry of the EMU was not addressed, as
Treaty amendments would need to be achieved. Furthermore, several options for legislative
action for further development of the EMU under the EU Treaties were not deployed. The
emerging recurrence to intergovernmental tools and their approval had significant impact
on the EMU framework, both substantially and institutionally. Of particular importance was
the CJEU’s jurisprudence in the field. The Court’s rulings deeply affected the interpretation
of the underlying principles and rules of the economic governance framework at EU level
and beyond.
The rather weak legal architecture of the EMU is addressed in several proposals for a
genuine Economic and Monetary Union, in particular by the EU institutions. The outlined
road-map toward a deeper EMU within the near future refers to a transformation of the
constitutional system of the EMU. The feasibility of such reforms depends on various legal
and political factors, both at the European and national level. These questions and related
research will be carried out within the EMU Choices project.
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